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The  proceeding  was  begun  °t  1600. 

mm  mm  • 

THE  PRESIDENT:  Yes,  Hr.  Cunningham.  '“.re 
you  •'npooring? 

HR.  CUNNINGHAM:  I  'vill  appear  on  the  ratter. 

I  think  the  application  and  affidavits 
accompanying  it  ,'xpl°in  pretty  r.uch  the  situation* 

If  there  ore  any  questions — 

THE  PRESIDENT:  You  have  nothing  to  ado  to 
what  appears  in  the  application? 

HR.  CUNNINGHAM:  That  is  right. 

THE  PRESIDENT:  Y/cll,  I  shall  place  this 
before  ny  colleagues,  ns  I  undertook  to  do.  I  don't 
know  vha.t  they  think.  I  an  not  In  any  position  to  give 
any  decision  on  the  ratter. 

HR.  CUNNINGHAM:  I  night  say  this,  that  we 
have  to  have  a  little  tine,  notice,  because  one  witness 
lives  in  Hakone  ''nd  it  is  .a  little  difficult  to  con¬ 
tact  him.  The  oth^r  one,  I  believe,  is  here. 

THE  PRESIDENT:  I  will  tell  you  as  soor  '•s 
I  can  what  we  propose  to  do,  Mr.  Cunningham.  I  will 
see  the  other  Judges  tomorrow  morning.  They  h*>ve  not 
.Mentioned  the  ratter  to  no  since,  so  I  have  no  idea 
wnat  they  think  about  it. 

However,  that  is  all  you  can  tell  ne  for 
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tee  tine  being? 

131.  CUNNINGHAM*  Yes. 

THE  PRESIDENT:  What  is  the  othor  natter? 

MR.  LYNCH:  Tno  other  natter  is  Mr.  McManus' , 
ano  I  believe  that  it  was  sot  for  4:15. 

MR.  CUNNINGHAM*  C-n  yau  give  no  an  idea  on 
ti.  o,  because  wo  wont  to  procoss  and  serve  the  affida¬ 
vits  s'1  th^t  they  will  be  in  sufficient  tiao: 

THE  PRESIDENT*  I  coulo  not  co  that  no,?’. 

There  are  eleven  Judges,  and  I  v/ ill  *7** it  until  I  soo 
then  all  before  I  cone  to  a  conclusion.  I  would  sit 
up  all  night  to  moot  you,  Mr.  Cunningham,  but  I  an 
afraid  jven  that  would  not  achieve  what  you  would  like 
me  to  do. 

Mr.  Tnvonncr,  do  you  wish  to  bo  hoard  on 
tnis  application  by  Mr.  Cunningham? 

MR,  TAVENNER *  I  have  not  scon  it  yet,  if 
your  Honor  please. 

THE  PRESIDENT:  All  I  want  to  do  is  to  refer 
the  information  now  given  in  chambers  to  the  othor 
Judges  for  their  decision,  and  to  oo  so  as  speedily 
as  I  c-n.  I  have  cone  to  no  conclusion  about  this 
except  to  refer  it,  as  I  undertook  to  do,  to  th3  Court. 

I  would  like  to  know  your  attitude  so  that 
I  may  pl^ce  it  before  the  Judges. 
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HR.  TA73NNER*  A  copy  of  this  ms  not  served 

.  ,  t  hove  not  had  an  opportunity 

on  the  prosecution,  ana  1  nnvu 

to  read  it. 

THE  PRESIDENT*  It  is  n  short  statenont. 

You  w*y  read  it  now, 

MR.  TAVENN^R:  Yos,  sir. 

.\  hasty  rending  of  the  application,  If 
your  Honor  please,  indicates  to  no  that  tha  subject 
natter  Into  which  ccunsol  no*  desires  to  Inquire  w-s 
the  subject  of  cross-oxanirmtion  when  OSHIKA  was  on 
the  stand ;  and  If  I  nr.  correct  In  that,  It  would  seen 
that  the  ratter  should  have  been  exhausted  then,  unless 
30rl0  satisfactory  reason  Is  given  to  the  Court  why  It 

could  not  have  been  done. 

MR.  CUNNINGHAM*  Thnt  is  not  tha  caso.  .ho 

cose  is,  this  evidence  which  wo  wish  to  controvert 

was  presented  In  tho  c»se  of  TOOO. 

MR.  TAVElKERs  Veil,  tha  fact  thnt  you 

nontion  TOGO  does  not  change  tho  fact  that  it  w.  s 
tho  subject  of  cross-oxnninntion,  nccoroing  to  ny 
recollection,  when  OSH IMA  vms  on  tho  stand. 

MR.  CUNNINGHAM*  No. 

TAVSNNER:  In  fact,  tho  vary  language 

used  by  you  In  tho  noollcntlon,  of  by-pnsslhg  tho 
Foreign  Office,  I  assure  you  roan,  was  natter  brought 
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oat  i:.  cross-exnnination. 

m.  CUNilINGHAM:  Those  tio  natters  wore  not 

touched  upon  In  the  031IHA  coso  nt  nil.  They  were  not 

In  controversy  In  tho  OSH  I)' A  cnse.  They  core  up  for 

tno  first  tire  In  tho  TOGO  cnse,  one  wo  wore  not  by 

documents  which  wore  not  Introduced  either  In  the 

prosecution  enso  or  presented  to  OSKIt'A  In  OSHIHA's 

cnse,  but  erne  up  after  wo  had  closed  both  ensos. 

And,  therefore,  now  we  wish  to  cone  beck  with  the 

foots  end  not  merely  henrsay  evldonco  on  thoso  two 

points  at  issue. 

I®.  T/*VBNiraE*  I  do  not  dasir©  to  speak  too 
dogmatically  on  tho  subject,  because  I  hovo  not  hod 
on  opportunity  to  study  this  evlconco  with  r  lotion 
to  the  points  you  raise,  but  thot  Is  cur  position. 

THE  PRESIDENT s  I  will  refer  the  natter  to 
oil  tnu  Judges  and  give  tholr  decision  as  soon  os  I 
con;  tonorrow  morning,  If  possible,  Mr.  Cunnlnghar. 
Th-'t  is  all  v/e  c-n  go  on  this  tonight. 

Is  Kr.  l*cl.*nnus  nor  a? 

MR.  TAVENNER*  May  I  hr. vo  ft  cooy  of  this 
application? 

MR.  LYNCH*  I  have  a  copy  attached  to  that 
which  you  ray  have. 


THE  PRESIDENT :  Mr.  I'cl'anus,  wo  are  roouy 

to  hoar  your  application  now. 

FR.  TAV3NIJER:  Is  this  a  ratter  in  Which  tho 

prosecution  should  bo  prosont? 

THE  PRESIDENT:  Yes,  this  is  a  natter  in 
which  tho  prosecution  should  bo  Dresont,  undoubtedly. 

This  is  ~n  application  to  tho  Court  to 
rover so  its  ruling  on  n  nurber  of  documents  rejected 
in  tho  case  of  ARAKI,  on  tho  ground  that  similar 
documents  wore  admitted  in  later  cases. 

MR.  F.cMANUS t  Yes,  your  Honor. 

THE  PRESIDENT:  Tho  documents  are  soocifiod 

in  this  i>;ono  to  no  by  f.r.  McManus,  the  documents 
rejected  in  ARAKI’ s  case  and  those  admitted  in  tho 

other  cases. 

!3.  McM’KUSs  Yos,  sir.  Would  your  Honor 
care  to  have  r.e  read  this  second  cart  of  this  nemo 
addressed  to  you? 

THE  PRESIDENT :  Yos,  I  would  like  you  to 
deal  with  the  whole  natter,  as  a  natter  of  fact. 

HR.  McLVNUS:  Yes,  I  will  do  that. 

THE  PRESIDENT:  The  application  is  in  two 
parts.  The  first  p^rt  is  to  reopen  ARAKI 's  case 
because  fresh  evidence  not  available  at  the  tine  th-t 
ARAKI  put  his  defense  —  that  is  veur  prouna? 
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i.ceotv'inr  to  your  Honor's  rullnc  of  22 
Octofcur  1947,  Mh^r.  in  you  st-tcd  on  paiW  31 >  506  f 

th«i  record  thr.t  -  "th-.t,  if  .  .  .  =»'•«  nuw  rctU’r 
i=  brovoht  nut  pr.  judicial  to  ,-n  r.ccusuc’.  who  has 

•  lroody  closu’  his  cpso,  the  Court  will  fo.vorr-bly 
consider  on  application,  0.  proper  r.ppllc-tion,  by 
that  rccusuC’s  counsel  to  receive  further  ovidcnct 
V,e,  the.  ref  ore,  ore  now  roklne  on  application  on 
behalf  of  the  accused  iJUUCI  to  re-open  his  cose  on 

the  following  -munc's : 

On  8  October  1946  an  affidavit  wr.s  offered 

by  the  prosecution  and  receive d  exhibit  No.  670.  The 
Court  r-t  that  tine  ruled  that  the  witness  should  be 
produced  by  the  accusing  p^v/er  so  that  this  Tribunal 
mi'-ht  deterr.inu  by  itsdf  the  credibility  of  the 
witness  nft-r  cross-exanination  by  the  defense.  The 
Court  at  th-t  tine  stated  such  an  affidavit  and 
similar  affidavits  would  not  be  considered  by  this 
Tribunal  unless  the  affiants  tfould  be  produced  for 


cross-ex'gr.inr tion  purposes. 

The  affiant  TAKEBE  was  produced  on  the  27th 


of  October  1947  (1  yaar 


later)  after  having  been  a 


prison  r  of  the  U,  S.  S. 
supplementary  af  if avit, 
3371,  page  31 >836  of  the 


R.  for  several  years  and  a 
IPS  document  2239-A?  exhibit 
record ,  w's  submitted  to 
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this  Ourt  Tillich  the  Court  accepted. 

At  that  n-rticular  time  ..RiJCI’s  cr.sc  was 
closed  as  for  as  his  defense  was  concornoe  r.nc  in 
this  now  supplementary  affidavit  T.J^BE  r.aco  a 
statement  concurninp  the  accused  .iRAKI,  ..hich  wo 
know  and  contend  is  not  true.  In  the  latter 
affidavit  ho  stated  that  ARAKI  nr.de  an  aggressive 
speech  (he  also  stated  on  cross-examination  by 
:.r.  Blewett  on  page  31,907  of  the  record  that  he 

t 

r.ade  this  supplementary  affidavit  after  having  a 
conversation  ''.nd  a  discussion  v.ith  Colonel  IVi.NOV 
~nd  offered  this  supplementary  affidavit  just  a  few 
days  before  he  testified  (Thu  Court,  of  course,  will 
take  judicial  notice  of  the  fact  that  Colonel  IVANOV 
is  one  of  the  Russian  prosecutors) . 

On  page  31,905  of  the  record  !’r.  Blewett 
asked  the  witness  TAKLBZ  -  "Q.  Did  you  have  an 
opportunity  of  reading  over  and  correcting  this 
affidavit  "ftor  it  wrs  prepared?  A.  I  did  not 
feel  there  was  any  necessity  of  making  corrections." 

How  I  point  out  to  your  Honor  that  on 
nape  31,837  of  the  record  th"t  the  witness  T/.KEBE 
stated  -  "Naturally  at  thu* present  time  I  do  not 
re-r.e-  bur  the  exact  words  of  ARAKI  and.  SUZUKI  as 
many  years  have  elapsed  sine--  then," 
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Consequently,  /JUKI  requests  this  Tribunal 
to  r^’-ooen  his  case  because  of  the  a.forer.ontionod 
facts,  a.s  pointed  out  to  tho  Tribunal,  and  in  view 
of  tho  fact  that  TAKEBE  said  ARAKI  and  SUZUKI  node 
speeches  r.t  a.  Pr..foctural  Governor’s  routine  where, 
of  course,  it  is  incur. bent  upon  ARAKI  to  point  out 
the  true  facts  to  this  Court  whereby  ho  will  produce 
at  luc.st  one  Profectural  Governor  who  was  present 
't  this  r*.  fee  tine  2nd  wh«  will  definitely,  undeniably 
t.nd  conscientiously  inforu  this  Tribunal  that  no 
such  speech  was  ov^r  nado  (i.  0  • ,  the  contents  of 
which  the  v.’itness  TAKEBE  stated  t  •>  be  so.) 

New,  tho  second  Dart  of  this  request, 

Sir  Villiau,  is  ^n  application — 

TiiE  PRJSILENT :  Suppose  you  have  an  of  dida¬ 
vit  by  t  :is  now  witness  and  ''r.  Tavenner  reads  it 
a.nc  says  ho  coos  net  want  to  cross-cxanine.  That 
nay  Bake  it  easy  to  have  tho  evidence  nanittod  and 
to  have  tho  c^se  reopened  t".  that  extent.  I  dc  not 
know  what  vour  attitude  is,  Ur.  Tavenner. 

UR.  TAVENNER;  ’’oil,  py  attitude  is  that 
if,  in  fact,  it  is  a  now  natter  brought  out  by  this 
witness  aftor  the  close  of  the  IRAKI  case,  ARAKI 
snould  have  tho  opportunity  to  introduce  the  evi¬ 
dence  ho  refers  to. 
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THE  PRESIDENT :  Could  you  make  that  affidavit 
available  to  Mr.  Tnvenner  tonight,  Mr.  McManus? 

KR.  McKANUS:  Yes,  I  could.  I  believe  it 

has  been  processed  and  served  this  riming. 

KR.  TAVEf’NER s  But,  on  the  other  hand,  I  should 

state  that  if  it  relates  to  the  same  natter  as  to  '’Mich 
the  witness  testifioa  through  n  former  affidavit,  then 
M  he  should  net  have  that  right;  and  until  I  see  it, 

it  vfculo  be  very  difficult  to  express  an  opinion  upon 

it. 

MR.  McKANUS;  I  believe  you  have  it,  Mr. 
T-'Vonner.  It  has  been  served  uocn  the  prosecution* 

I  believe  this  morning  it  was  served.  However,  I  can 
got  another  copy  and  give  it  to  you  this  afternoon. 

PR.  TAVENNER:  Yes.  I  did  not  see  it  in 

the  distribution  list. 

MR.  KcMANUS*  Now,  this  affidavit  —  we  did 

not  know  anything  ab  *ut  the  witness  at  ttr*t  tine,  your 
Honor,  end  it  was  surprise  testimony,  in  a  way,  in  so 
far  as  that  there  had  been  a  supplemental  affidavit 
added  to  the  original  exnibit  670,  which  made  a  state- 
,ao nt  definitely  stronger.  Anc  since  AR/KI's  case  had 
be-m  closed  .and  because  of  the  supplemental  affidavit 
making  this  allegedly  damaging  statement,  I  think  wo 
should  have  an  opportunity  of  unquestionably  refuting 
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such  testimony  by  the  production  of  another  witness. 

THE  PRESIDENT*  I  shoulo  like*  to  know  your 
attitude,  Hr.  Tavonnor,  nftor  vou  sgg  tho  document. 

KR.  TAVEKNER s  I  feel  that  I  con  hardly 
3xpr.ss  tho  prosecution's  view  on  it  without  •'Ctuallv 
seeing  tho  documont,  itself,  and  nftor  having  had  an 
oopertunity  to  make  the  conpar Isons  which  counsel  for 
the  cofondant  has  nlreaay  node. 

KR.  HcMANUS:  I  shall  get  a  copy  for  you 
this  ovening,  but  I  am  oldest  certain  that  it  h-'s  been 
distributee  to  your  office,  Hr.  T«vonner.  After  we  • 
leave  here  I  shall  get  tho  copy  and  give  it  to  you. 

KR.  T/.VENKERs  Yes. 

JiR.  ilcl’ANUS :  This  nfficavit,  of  course,  is 
in  question  and  answer  form,  your  Honor.  It  is  an 
interrogatory,  but  tho  witness  himself  preferred  it  to 
bD  in  question  and  answer  form,  rather  th~n  to  rake 
an  affidavit. 

IR.  T.AVENNER:  I  would  nppreciote,  also,  a 
copy  of  this  statement  you  just  read  to  His  Honor. 

MR.  IcKANUS:  All  right,  Hr.  Taverner. 

THE  PRESIDENT:  Now,  you  have  another 
section  of  this  application. 

KR.  KcK/NUS:  Yes. 

THE  PRESIDENT:  For  the  review  of  aecisions 
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rejecting  documents  in  ARAKI’s  case, 

HR.  McliANUS i  Yes. 

THE  PRESIDENT :  This  is  n  longthy  stntomont, 
Hr.  Tnvonnor,  but  I  should  like  you  to  remain  if  yau 
have  the  tire. 

I-R .  T/.V3NN2F;*  Yos;  well,  I  will. 

ThE  PRESIDENT*  You  hoc  bottor  rono  that 

statement. 

HR.  HcM/. NUS :  Yes,  sir. 

Duo  t->  the  foot  th-’t  Boron  AR/.KI  was  tho  first 
defendant  to  subp.it  his  case  to  this  Tribunal,  wo  c-ll 
attention  to  tho  foot  tlr*t  ho  was  handicapped  in  mny 
ways;  that  is,  in  conparison  to  others  --  both  in 
preparation  n.r.d  presentation  of  evidence. 

First  of  nil,  th^re  was  a  difference  of  neorly 
four  months  betweon  the  first  defendant  ano  the  Inst 

y  * 

defendant  in  the  presentation  cf  indiviaual  coses.  Tho 
Tribunnl  granted  a  seven-week  recess  for  preparation 
'>nd  presentation  of  individual  phases,  but  it  was  not  ^ 
sufficient  for  the  first  defendant  in  view  of  tho 
•'ggrovntcd  conditions  at  that  time,  especially  for  tho 
Japanese  counsel  for  defense,  who  was  hampered  by  trans¬ 
portation  inconveniences. 

In  the  schedule  orepnred  by  defense  counsel 
for  the  presentation  of  individual  phases  ARAKI  was 
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expected  to  take  four  days,  excluding  cross-examination, 
but  actually  his  presentation  was  narrowed  down  to  two 
and  a  half  days,  against  which  the  prosecution  took 
two  and  one-half  cays  for  cross-examination.  ThUo, 

ARAKI' s  esse  was  over  before  it  submitted  less  than 
half  of  the  preoared  evidence  and  much  earlier  than 
the  scheduled  time.  (Reference  is  made  to  rejection 
of  oraer  of  proof  Ho.  4,  page  28,591  of  the  recorc.) 

Apart  from  the  above  difficulties  on  the  part 
of  defendant  ARAKI,  we  venture  to  surmise  that  the 
Tribunal  had  not  established  a  concrete  standard  or 
policy  with  regard  to  admission  of  evidence  in  indivi¬ 
dual  ph?  ses .  % 

TIE  PRESIDENT:  There  is  no  such  thing  as 

a  concrete  standard  or  policy.  Each  document  is  decided, 
the  admission  or  rejection  of  each  document  is  decided, 
upon  its  merits. 

VR.  Kc.'ANUS :  -'/ell,  I  point  out  to  your 

Honor,  for  instance,  sworn  statements  and  accompanying 
letters  of  I'ajor  General  Piggot,  Sir  Francis  Lindlev, 

Mr.  Kennedy,  which  were,  in  our  opinion,  fullv  quali¬ 
fied  ns  evidence,  rejection  pages  28,571,  28,575,  nnd 
28,576.  It  is  further  pointed  out  to  Your  Honor  that 
such  documents  were  admitted  in  the  case  of  KOISO, 
page  32,546,  and  also  in  the  case  of  SHIGEfclTSU, 
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page  34,544,  and  then  again  In  the  case  of  KUTO, 
page  32,941. 

We  had  prepared  affioavits  of  Lr .  Juko 
YA1..A0KA  (defense  document  2241),  Saburo  ISHII  (defense 
document  2572)  and  Nobuyuki  ABE  (defense  document 
1915),  but  the  affiants  were  siek  in  bed  and  could 
not  take  the  witness  stand.  The  general  practice  at 
that  time  hr. d  been  that  evidence  was  not  admitted 
unless  its  ti  th  '"ere  testified  to  bv  the  affiant 
before  the  Tribunal  and  faceo  the  prosecution's  cross- 

examination. 

THE  PRESIDENT*  There  was  no  practice  about 
it.  Had  you  said  the  person  who  made  the  affioavit 
v/as  sick  ana  was  likely  to  be  ill  for  a  considerable 
time,  we  would  have  considered  an  application  to  have 

his  ,,i'fic'ivit  rend  and  to  have  his  cross-examination 

6\  . 

deferreo,  if  cross-examination  were  insisteo  upon  by 

any  party. 

lift,  KIci’ANUS:  I  think  I  can  explain  that  as 
I  go  along,  Your  Honor.  I  believe  at  that  time  com¬ 
missions  were  >eing  appointed  in  such  instances,  so 

I  think  I  can  explain  it. 

As  the  Tribunal  wns  anxious  to  grant  a  just 

but  also  an  expeditious  trial  at  all  times,  we  could 
not  see  our  way  to  request  a  commission  for  these 
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testimonies,  ana  the  affidavits  wore  quite  reluctantly 
oroppeo.  Later,  ?  new  practice  was  acopted  where 
affidavits  alone  were  admitted  without  the  presence 

before  the  Tribunal  of  its  affiant. 

Affidavit  of  Sogen  OKORI  (defense  document 
1959)  was  most  important  to  us.  This  evidence  showed 
that  ARAXI  was  one  of  the  targets  of  assault  together 
with  other  members  of  the  SAITO  Cabinet,  by  a  terrorists 
party  called  SHIMPEITAI,  by  the  reasons  that  his  policy 
toward  Manchuria  was  not  satisfactory  to  the  oeople 
of  right-wing  ideology.  This,  we  trust,  v/as  the  best 
refutation  to  tna  charge  that  ARAKI  abetted  and 
instigated  such  people.  This  evidence  v/as  rejected 
by  tho  Tribunal,  much  to  our  disappointment,  on  page 
28,478,  whereas  exactly  the  same  type  of  evioence  for 
defendant  KIRANUISA  by  Mrs.  Setsuko  HIRANUMA,  testifying 
that  tho  former  was  attacked  by  a  terroristic  party, 
was  admitted  in  evidence,  pages  29,321-29,323* 

We  made  futile  effort  to  tender  in  evidence 
defense  document  2122,  page  28,588  of  the  record,  which 
is  a  memoir  of  late  Prince  KONOYE  entitled  "Lost  Poli¬ 
tics."  By  this  book  we  desired  to  show  the  fact  that 
ARAKI,  although  he  kept  himself  aloof  from  any  party 
or  group,  v/as  regarded  by  the  military  authorities 
at  that  time  as  one  of  the  so-called  Kodo  (Imperial 
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V/ny)  P^rtv  rind  was  rejected  by  thorn.  The  book  further 
said  that  thoso  people  of  tho  Kodo  Party,  in  spit  •  of 
their  sound  ana  peaceful  opinion,  could  not  s ettl  ; 
the  China  Incident  because  they  wore  not  officers  of 
the  active  list  ana,  accordingly,  had  no  influence 
over  the  government.  The  very  same  book  was  admitt  ‘d 
later  on  behalf  of  tho  defendant  ITAGAKI . 

THE  PRESIDENT:  I  do  not  know  whether  there 
was  any  aifforonoe  in  the  excerpts  from  th»t  book; 
thero  may  not  have  been.  "3ut  this  has  happened  fre¬ 
quently  throughout  the  trial,  that  the  majority  of 
the  Members  have  decided  perhaps  one  day  to  admit  a 
certain  document  and  decided  at  a  later  date  to  rojoct 
a  similar  document.  It  may  be  duo  to  some  change  in 
the  constitution  of  the  Court,  or  it  may  bo  due  to 
a  change  of  attitude  on  the  part  of  one  Momber  of  the 
Court.  I  do  not  know  how  you  are  going  to  get  out  of 
that  wher 3  you  have  eleven  juoges. 

hiR.  UcKANUS:  Well,  if  the  Court  please,  Lt- 

TKE  PRESIDENT:  I  know  of  no  way  to  got  out 

of  that. 

LR.  MciiANUS :  Well,  if  Your  Honor  please,  I 
c " nnot  see  how  a  similar  document  or  practically  the 
same  type  of  document  should  be  admitted  for  other 
oefend'-nts  ~nd  excluded  against  another  one.  It  does 
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not  soon  just. 

THE  PRESIDENT*  I  might  not  bo  fair  to  tho 
I.ljmbor  who  chnngas  his  mind;  ho  may  soo  some  difference 
which  mny  escape  tho  othors. 

HR.  KcMANUS:  Incidentally,  Your  Honor,  t*r>t 
Derticulor  book  received  exhibit  No.  3300*  the  excerpts, 
3300-A,  B  end  C,  pages  30,092-93-95-97  of  the  record. 

THE  PRESILENT:  I  have  commented  on  theso 
matters  from  tho  bench.  I ’.am  not  saying  something 
in  chambers  that  I  would  not  say  in  court.  That  has 
happened,  and  I  have  considered  it,  and  I  do  not  know 
hov*  we  ere  going  to  got  out  of  it,  Hr.  Kef  anus , 
especially  where  you  have  n  court  differently  consti¬ 
tuted  at  certain  times. 

I  remember  saying  in  court  one  day  that  had  a 
certain  Document  which  was  either  admitted  or  roj-ct^d 
then  come  for  consideration  earlier,  it  might  have  been 
admitted  or  rejected,  ns  the  case  may  be,  as  far  as 
I  c^n  judge,  according  to  the  constitution  of  the  court. 
Well,  aro  wo  to  go  over  all  theso  cases  and  sny,  now 
we  shall  have  a  reviewing;  wo  shall  review  our  deci¬ 
sions?  There  may  be  quite  a  few. 

HR.  Me! 'ANUS :  If  the  Court  pleases,  I  thought 
possibly  maybe  sufficient  explanation  might  not  have 
been  made  to  the  Court  because  we  happened  to  be  pressod 
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for  time,  being  tho  first  one  to  prisant  our  cas:., 
and  X  thought  possibly  if  the  Court  v/ould  tnko  that 
into  consideration,  that  maybe  some  of  those  rejected 
Gocumonts  might  be  reconsidered  by  the  Tribunal.  And 
I  would  appreciate  it  if  Your  Honor  coulo  put  it  to 
the  other  Members  of  the  Tribunal  to  determine  whether 
or  not  they  might  entertain  this  motion  to  reconsider 

it. 

THE  PRESIDENT:  Then  there  is  another  point, 
th->t  one  counsel  may  make  a  point  that  another  does 
not  make  one  it  may  appeal  to  one  or  more  fudges. 

It  may  or  may  not  bo  a  good  point,  but  it  may  appeal. 

Those  things  happen. 

MR.  KcliANUS :  Well,  Your  Honor,  I  have  a  few 
others,  just  a  few  others  hero  I  should  like  to  con¬ 
tinue  .vith,  if  you  don't  mind. 

ARAKI's  speeches  at  the  Liet  (defense  oocurm-ntL 

No.  1822,  1825,  1934)  wore  submitted,  being  the  official 
record  of  his  official  speeches,  but  they  wore  rejected^ 
(pages  28,445-28,472  ana  28,475  of  the  record)  except 
No.  1822,  on  the  ground  that  they  were  repetitive. 

Tho  contents  of  these  three  documents  wore  entirely 
oifferent  from  o"ch  other,  and  the  time  was  also  dif- 
f.r^nt.  Such  refusal  as  this  never  happened  for  other 


def  ndants  after  that. 
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Articles  of  tho  Tokyo  Asahi  newspaper  (defense 
documents  No.  2190,  2547»  2548,  2178*  2194  and  2123) 
wore  also  rejected  (page  28,591)*  Apart  from  the  fact 
that  this  vff'S  the  real  first-class  newspaper  of  l^rg^st 
circulation,  these  were  tho  only  available  pieces  of 
evidence  to  show  ARAKI’s  attitude  and  principle  in  those 
d°vs  because  other  such  typo  documents  wore  destroyed* 
Strange  to  us,  many  newspaper  articles  wore  admitted 
in  evidence  for  other  defendants  at  later  oays;  besio  s, 
newspapers  hno  been  admitted  for  the  prosecution,  it 
cage,  particularly,  34,595  of  the  record. 

ARAKI's  interview  v'ith  several  leaning  press¬ 
men  (defense  documents  2138,  2137,  etc.)  wore  rejected 
(pages  28,250-253).  Tho  reason  givon  was  as  follows: 

"A  good  conspirator  can  say  a  very  good  thing 
which  ho  does  not  mo°n  to  journalistic  people.  It  s 
no  use  to  soy  something  good  on  Saturday  or  even  Frid-y 
v/hon  ho  committed  murder  on  Thursday." 

THE  PRESIDENT:  I  oo  not  recognize  that 
language;  it  may  be  the  substance.  I  cid  not  say  that; 
I  know  that. 

MR.  KcMANUS :  I  believe  it  was  Mr.  Carr  who 

made  that  argument. 

THE  FR2SIDENT :  Did  he? 

VR.  McMANUS:  Carr;  yes. 
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ThE  PRESIDENT »  It  Is  certainly  not  my 

language. 

rJi.  UcM'iNUS:  V/o  cont  nd  It  is  an  infringement 

«• 

of  tne  Charter  to  refuse  acceptance  of  evidence  because 
of  its  credibility.  The  Tribunal  had  aoooted  a  policy 
to  the  prosecution  to  accept  all  evidence  as  long  os 
they  wore  outwardly  qualified  as  evidence.  It  is 
regrettable  that  this  policy  was  somehow  changed  and 
suca  generous  occsptanco  was  not  aoministered  for  the 
defense.  It  is  more  so  v/hen  v/e  consider  th"t  the  charge 
of  "murder  on  Tnursday"  nad  not  bean  clearlv  •st'>  ilish^d 
by  the  prosecution. 

That  AR/'.KI  had  an  interview  with  Lord  Lytton 
was  described  in  the  Lytton  Report,  "nd  we  considered 
this  w^s  most  important  evidence,  in  connection  ’ita 
the  Lytton  Report,  to  show  the  attitude  and  conduct 
of  ARAKI  during  the  !  '»nchurian  Incident.  However,  this 
w~s  rejected  by  the  Tribunal  ns  repetitive  and  irr-le- 
v^nt.  3  c-use  of  the  important  evidence  contained  in 
this  oocument,  we  ask  for  the  reconsideration  of  tno 

Tribunal  of  this  document. 

Articles  of  Yomiuri  anc  Kyushu  Nichi-Nichi 
newspapers  were  presented  to  snow  that  ARU-.I  was  ergjr 
to  avoid  war  and  to  bring  about  peace,  and  that  ARAL I 
was  f~r  from  advocating  war  against  tno  Soviet  Union. 
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Tills  wn s  o  direct  refutation  ng°inst  prosecution 

% 

charges,  but  was  rejected. 

"Be  Glory  on  '■Vorld’s  Pe^co  nnci  Humanity" 

(cef enso  document  535)  was  a  book  containing  speeches 
of  ARAKI  to  express  to  the  foreigners  living  in  Japan 
his  nroont  ocsirc  for  ponce.  In  this  book  ho  disclosed 
his  ns  pint  ion  of  making  Japan  nn  initlntion  of  /orld’s 
ponce.  V/e  consider  this  was  good  oviconce  to  shov; 
th*t  ARAKI  hod  not  ~ny  aggressive  idea.  This  book  W'S 
rejected  ns  irrelevant  (page  28,512),  but  we  see  many 
ovioancos  of  n  similnr  nature  which  hac  the  some  extent 
of  relevancy  with  the  charge,  whore  such  Documents 
v/ ere  aornitted. 

"Yo.  i  and  Culture"  (defense  document  268) 
was  also  rejected  by  tho  Tribunal  (page  28,521).  It 
was  once  emphasized  by  the  Tribunal  th^t  it  did  not 
matter  what  "Hakko  Ichiu"  meant.  It  mttored  how  it 
had  be en  int^roretod  by  tho  defendants.  ARAKI  explained 
in  this  book  his  interpretation  of  this  expression  nno 
S'io  J^p^n,  according  to  this  Doctrine,  should  n-v ^r 
invade  th.  foreign  l*nd.  V/e  consider  this  is  very 
important  testimony,  bearing  c-Vjry  relevancy  with  the 
point  * t  issue. 

Witnesses  YAGAS AKI,  IsAEDA ,  HATOYAMA  -/ere 
either  ARAKI1 s  secretaries  or  colleagues  in  the  cabinet. 


24 


Th.lr  testimony  wos  Important  to  show  tho  ideology  •'nd 
b.Uef  of  ARAM,  bat  It  wos  rejected  ns  being  Irr:;1;" 
vmt.  The  some  typo  of  evldonco  wcs  nccoptod  for 
otnor  dcfcnonnts  lotor,  such  os  In  tho  coso  of  tho 
accused  HAT A • 

Witness  KASU  nos  ono  of  tho  very  few  people 
to  whom  /IRAKI  hod  tnlkod  unreservedly,  snd  wns  occord- 
lnfly  on  import-nt  witness  to  testify  thet  ARAKI  h  d 
olwoys  rejected  use  of  force  for  nggrossion  -nd 
territorl-llsm.  Ho  wns  in  o  position  to  show  thot 
ARAKI,  from  his  principle,  vms  ogoinst  omnlg  .m  .tion 
of  lCoreo.  Such  lmportnnt  ovidonce  -s  this  wns  -Iso 

rejected  -s  being  lrrelcv-nt. 

By  the  obovo,  wo  tried  to  show  how  ARAM 

wos  prejudiced  in  tho  prosentotlon  of  evidence.  In 
order' th-t  ho  my  be  accorded  the  some  extent  of 
generous  treatment  os  other  defendants,  we  request  the 
reopening  of  ARAM'S  coso  so  th-t  ndditlonnl  evidence 

tipy  b  t-ndurod. 

THE  PRESIDENT*  l*y  collonpues  will  so  j  or 
rend  whot  you  sny,  I  r.  KcUonus,  but  it  is  going  to  bo- 
very  difficult  to  review  decisions  on  the  odmisslo.n 
or  r.J-etion  of  cocuments.  At  the  pr.sont  moment  I 
c-n  only  sue  ono  course  for  you  to  pursue,  end  th-t 
is,  If  ther,  is  -ny  review  of  this  enso,  os  there  will 


bo  on  sentences ,  to  have  tn:-se  tnntters  pointed  out, 

If  noc  .ssary,  to  the  r;viov.’ing  authority.  You  nny  or 
may  not  g  t  an  opportunity  to  address  him.  I  do  not 
think  you  will,  actually.  I  do  not  know  what  the 
practice  is  in  tnoso  reviews  of  military  court  doci- 
s ions. 

HR.  KcHANUS :  If  Your  Honor  pleases,  vostor- 
d'*y  I  c^me  in  to  speak  informally  to  r 'quest  whether 
or  not,  in  your  ooinion  and  tno  opinion  of  tno  other 
Members  of  the  Tribunal,  I  should  make  this  motion  in 
open  court  or  in  chambers.  Now,  ".'ill  Your  Honor  con¬ 
sider  this  s  part  of  the  record  as  a  chamber  proceed¬ 
ing? 

TaH  FR3SID3HT:  Thera  is  something  about 
tact,  I  think,  some  decision  covering  chamber  oroce-d- 
ings.  Wo  have  tn :m  all  rocordec  for  the  very  purpose 
of  putting  th-m  with  the  record  so  they  may  be  regarded 
as  part  of  it. 

t-R.  1,'cK.MJUS :  The  reason  I  am  bringing  the 
point  out  no-,:  is  that  evidently  Nr.  Blakeney's  case 
may  close  sooner  than  wo  expected;  consequently,  if 
vour  Honor  •••'nted  a  chamber  proceeding  to  make  the 

formal  application,  I  would  have  to  have  made  it,  I 
b  ;liev j,  **ith  *’r.  Lynch  ma^be  today  to  be  heard 
tomorror.  But  seeing  th"t  I'r.  Tavenner  is  here, 
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be  on  sentences,  to  have  those  otters  pointed  out, 
if  nee  ss-ry,  to  tho  roviowing  authority.  You  nny  cr 
may  not  got  an  opportunity  to  address  him.  I  do  not 
think  you  -.’ill,  actually.  I  oo  not  know  what  tho 
or-ctice  is  in  tnoso  reviews  of  military  court  coci- 


a ions. 

KR.  KcHANUS :  If  Your  Honor  pleases,  ’'ostor- 
d^y  I  e-mo  in  to  speak  informally  to  request  whether 
or  not,  in  your  ooinion  and  the  opinion  of  the  otn.r 
Members  of  the  Tribunal,  I  should  make  this  motion  in 
open  court  or  in  chambers.  Now,  will  Your  Honor  con- 
sidor  this  r.s  part  of  the  rocord  as  a  chamber  proceed¬ 
ing? 

T^J  rRESIDSNT:  Thera  is  something  about 
taat,  I  think,  some  decision  covering  ch-mber  oroco.-d- 
ings.  We  have  them  all  recorded  for  tho  very  purpose 
of  putting  th-m  with  tho  record  so  they  may  bo  reg-rdco 


as  p-rt  of  it. 

I'R.  l  crM’US :  The  reason  I  nm  bringing  th  2 
point  out  no-  is  thnt  evidently  Mr.  Blokoney's  cose 
mfy  closo  soonor  then  -M  oxpseted;  consequently,  if 
vour  Honor  -'-nted  n  ch-.nbsr  proceeding  to  rc'ks  tho 

forraol  application,  I  -ould  hnvo  to  h-vo  mode  it,  I 
biliovc,  "ith  "r.  Lynch  mnybe  todny  to  bo  henrd 
tomorrow.  But  seeing  th-t  l?r.  T»vonncr  is  hers. 
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pos-ibly  this  could  bo  considered  ns  nn  oroimry  chamber 
proceedings  without  such  forr.nl  application. 

TliE  PRESIDENT*  Yes,  I  nm  regarding  it  ns 

such. 

»R.  I'.cHANUS:  Thnnk  you,  Your  Honor. 

Tr:E  PRESIDENT*  "i<i  waive  nil  our  rules  for 
the  purpose  of  having  this  regarded  ns  nn  orcinnry 
application  in  chambors.  You  hnve  no  objection, 

^  Mr.  T~  v..nner? 

13.  TA VENDER:  No,  sir. 

T.ri  PRSSILEi  Ti  I  ’-'ill  bring  both  matters, 
both  Vr.  Cunningham' s  nno  vours,  before  the  Judgos 
tua  first  opportunity,  Which  will  bo  tomorrow  morning 
about  nine  o'clock,  nnd  I  will  lot  you  know  whit  they 
think  ns  soon  °s  I  get  the  decision. 

13.  YAHAOKAs  Nr.  President. 

W  THE  PRESIDENT*  Yes,  Hr.  Ynmnoko? 

j’R.  YAKAOKA s  I  nm  here  since  I  hnve  n 
related  problem,  nnd  although  I  did  not  hnve  nn  oppor¬ 
tunity  of  risking  n  definite  appointment  vith  our  Honor, 
I  wonder  if  I  might  make  an  inquiry  in  order  to  obtain 
oir.ction,  Your  honor's  direction,  ns  to  further  pro- 

c jour in  the  HIROTA  case. 

If  Your  Honor  will  rjcoll,  in  the  opening 

statement  -  reservation  was  made,  requesting  the 
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pr ,z jnt' t ion  ot  a  later  stago  of  certain  evicenco  hich 
w s  either  than  b.ing  processed  In  foreign  countries, 
or  on  route,  'no  than  at  the  close  of  the  caso,  since 
t S'l"’ t  evlcencn  had  not  arrived,  we  did  m.ako  a  reserva¬ 
tion  requesting  permission  to  present  it  later.  The 
cocuments,  naturally,  have  since  arrived.  Iloreovor, 
ns  Your  Honor  "'ill  recall,  "'e  sent  interrogatories 
/  I  to  Sir  Robert  Cr-'igie  and  obtained  his  replies  by  c-ble 

also,  'no  thoy  nre  now  nil  prepared  for  presentation. 

In  the  light  of  those  reservations,  we  ’’/ore 
wondering  whether  it  would  be  necessary  for  us  to 
mko  a  formal  aDolication  to  the  Tribunal  to  reopen 
HIROT*. * s  c^so,  or  whether  we  could  just  make  it  in 
open  court  a.no  proceed? 

THE  PRESIDENT  s  I  think  you  had  better  make 
0  all  those  applications  in  chambers,  i'r.  Yamaokn. 

IR.  YAKAOKAs  I  see, 

THE  PRESIDENT:  That  is  the  wish  of  the 
Judges,  They  save  time  by  reading  the  application  in 
chambers  and  coning  to  a  decision  as  to  whether  ther^ 
snoula  be  any  proceeding  in  court. 

It  may  be  that  the  natter  would  b  .«  of  such 
importance  that  you  would  insist  on  a  hearing  in  court, 
IZi.  Y/iMAOKA, :  Yes. 

THE  PRESIDENT:  I  s^y  nothing  of  th^t,  of 
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course.  I  c~nnot  t-ko  the  court  business  dealings 
'-nd  oc'l  vith  th.*n  in  ebrnbors. 

KR.  YA  A  OKA :  Those  requests  v/oro  rondo  biforo 
tno  Tribunnl,  -nd  I  vns  ’/ ondering  ’vhether  I  could 
proco  rignt  in  open  court  in  the  light  of  tint, 

th't  is  nil.  Fr'.nkly,  v;o  hna  been  going  on  thnt 
assumption, 

THE  PRSSILEKT:  I  should  like  to  hnv^  n 
preliminary  consideration  in  chambers;  the  Court  :ould 
like  to  have  it. 

1TR.  YAKAOKA :  Yos. 

THE  PRESIDENT!  So  thnt  in  HIROTA's  nnd 
similar  cases,  you  hnd  better  irrko  n.n  application  in 
ch’nbors  to  mo  on  tho  sane  linos  ''s  t'r.  Mcl^nus1 
npplic- tion,  nno  Yr.  Cunningham' s.  They  nro  both  for 
tho  r-cp^ning  of  their  ens-s. 

KR.  CUNNIPGKAK:  It  seems  ns  though  there 
is  '  misunderstanding  on  ’vhon  mitlr-tion  evidence 
should  bo  introduce.  There  is  no  sense  in  introducing 
mitip-tior.  evidence  before  decision? 

THE  PRESILEIT:  ’’’oil,  I  ao  not  knov/  v;hnt 
the  Americans  think,  but  v/c  do  not  ao  it  in  British 
courts.  You  find  out  "/hot her  there  is  nny  need  for 
it  first;  thnt  is,  after  tho  verdict. 

I ;R.  FUR;. ESS:  From,  th  :  Court's  statement 
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o.i  wh-t  prococur o  should  b.  done  It  doos  not  nopinr 
tn-t  vay. 

THE  PR iSILENT s  It  doesn't.  It  noponrs  that 

you  v.'ill  give  it  now. 

L3*.  GUNN  IKGH  All:  Nobody  admits  that  they 

^ro  guilty  enough  to  offer  ovidonce  in  mitigation  now. 

!3.  FURKESS:  On  th-'t  basis  bofora  decision, 
do  not  know  what  mitigation  moans,  except  superior 

oroors* 

T  Jfi  PR ESILEKT i  I  suppose  that  is  v/h^t  the 
Court  haa  in  mind,  superior  orders  and  that  typo  of 
thing  --  superior  orders  alone,  perhaps . 

LR.  CUNNINGHAM*  V/c  have  two  or  throe  types 
of  procedure*  one,  to  allow  defendants  to  say  sor  o 
thing  before  Judgment  is  passed  upon  them,  or  to  alio 
the  defendants  to  offer  evidence  in  mitigation  after 
the  announcement  of  the  Judgment  of  guilty  or  not 


guilty. 

THE  PRESIDENT:  It  ray  be  that  if  the  Court 
realizes  there  is  a  difficulty  about  giving  evidence 
in  mitigation  b.fore  verdict  they  will  review  that; 


because  you  are  taking  the 
prejudicial  to  give  it;  it 


stand  that  it  may  be 
may  make  an  assumption  of 


guilt? 


!R.  CUNNINGHAM: 


Well,  it  is  purely  nonsensic'’ 


to  nd'Tit  '■nything,  to  soy,  "Well,  oven  if  I  om  not 
guilty,  I  "m  going  to  s-'y  thot  this  is  my  excuse  or 
r;->son  vrhy  I  shouldn't  b>.  punished. "  It  struck  me 
os  very  peculiar  when  I  saw  th"t  order  th^t  core  out 
tn't  soys  it  should  bo  introduced. 

TliE  PRESIDENT :  I  think  t*r>t  is  the  orocticc 
in  some  of  the  continental  countries,  in  the  European 
countries . 

HR.  CUIUINGHA!':  In  courts-mortiol  v/e  hove 
th-t  order  of  things.  They,  s^y,  raoko  their  finding 
of  guilty  or  not  guilty,  '-no  then  they  give  the 
defendant  ~  chonco  to  offer  his  post  record,  nnd  so 
n,  in  r.itigotion  b  fero  they  poss  sentence.  And  th°t 
is  nrob  'bly  wnot  someone  hod  in  mind  when  they  'rote 
th  t  Charter,  or  wrote  thot  decision,  but  it  docs  not 
opply  in  this  cose. 

THE  PRESIDENT:  Wo  will  hove  to  decide  thot 
quickly  because  tn^t  evidence  in  mitigation  should, 
according  to  the  ruling,  b-;  given  of  ter  UTEZU's  c^se 
ond  th;-  oth  ;r  coses  thot  hove  yet  to  be  complet  d. 

HR.  YAI.AOKA :  It  ooos  stote,  os  I  recoil, 
Your  Honor,  th-t  it  will  b.  presented  oftv,r  the  close 
of  oil  the  evidence.  I  believe  those  wore  the  words. 

THE  PRESILENT:  Before  the  sumrootions. 

HR.  YAI  AOKA:  Yos.  So  v/o  wore  wondering, 


"Iso,  whether  that  nonnt  after  the  close  of  the 
prosecution’s  rebuttal  ano  any  surrebuttal,  if  ’.ve  may 
have  it,  or  whether  it  noint  after  the  close  of  our 
own  c-so. 

TiiE  PRESIDENT:  The  purpose  may  hnvo  beon 
to  save  r^c  lling  the  witnesses*  I  do  not  know.  Tnoy 
are  so  scattered  •'ll  over  the  world,  aren't  they? 

MR.  YAKAOKA*  Yes,  they  nro. 

THE  PRESIDENT:  And  tint  may  have  been  one 
of  the  purposes  to  provido  for  mitipation  evidence  to 
bi  giv-rn  at  that  stogo,  although  the  purpose  is  likely 
to  be  defeated  anyhow,  because  you  have  to  go  back 
nearly  eighteen  months  for  the  first  witness. 

MR.  CUNNINGHAM:  I  thought  we  might  restrict 
tn~t,  or  might  have  been  intended  to  bo  restricted 
in  the  Cn-rter  to  evidence  concerning  the  official 
positions  and  the  lack  of  exercise  of  mor^l  choice 
In  the  performance  of  th^  duties.  That  seems  to  me 
to  be  the  reason  ”hy  that  torn  "mitigation"  was  put 
in  there  a s  contemplated  bv  the  Charter. 

TiiE  PRESIDENT:  Tirt  may  well  be,  yes.  Tnat 
is  so.  irell,  all  of  it  will  be  referred  to  the  Judges. 

MR.  McMANUS s  Your  Honor,  just  one  point. 
Your  Honors,  I  presume,  will  make  a  decision  with  or 
without  my  making  this  statement  in  open  court,  unless 


I  'r  so  directed  by  you? 

THE  PRES ILENT :  Yes,  I  -/111  let  you  know. 

KH.  KoMANUS:  All  right;  tinnk  you. 

THE  PRESIDENT :  I  do  not  think  you  vz 111  have 
any  right  to  got  up  ana  ask  us  to  review  our  decisions 
thoueh,  or.  evidence;  not  in  court. 

IE.  KcP  ANUS i  In  any  event,  possibly  the 
original  argument  concerning  this  surprise  witness, 
TAKER'S,  being  produced  and  the  change  of  affid^vit— 

THE  PRES ILENT :  That  may  bo.  But  there  was 
sc's  statement  aaac  in  court  to  moot  that  further 
Russian  evidence. 

THE  PRES  ILENT  t  Than’-  you,  Your  Honor. 

(VAaoreupon,  at  1645,  the  proceeding 


vas  concluded.) 


